Editor's note: Reconsideration denied by Oder dated Nov. 9, 1998.

RALPH AND BEVERLY EASON
V.
BUREAU - LAND IVANAGEMENT
| BLA 94- 526 Deci ded July 16, 1998

Appeal froma decision of Admnistrative Law Judge Harvey C Sneit zer
affirmng a decision of the Vale, Oegon, Dstrict Minager assigning
responsi bility for nai ntenance of range inprovenents wthin the Jacki es
Butte Surmer Al otnent based upon |icensed active preference. R 030-84-7.

Affirned in part as nodified; vacated in part; reversed in part.

1. @Gazing Permts and Licenses: Adjudication--Gazing
Permts and Li censes: Base Property (Land)

Under Departnental regul ations, grazing preference

was awarded an appl i cant commensurate wth the
carrying capacity of base property during the
qualifying priority period. The Federal range was not
classified but only the base property. Qly base
property may be properly described as "Qass 1," while
preference is stated in terns of AUMMs, which are
colloquially described as " ass 1" in reference to the
base property for which the preference was grant ed.

2. Gazing Permts and Licenses: Generally

If AUMs do not fall withinthe definition of a dass 1
AN they are not Qass 1 AMs, regard ess of what

the parties nay have called them The AUMs of

grazi ng al | onance whi ch do not appear on dependent
property survey records as part of dass 1 base
property qualifications are not dass 1 AUMSs.

3. (ontracts: Gonstruction and peration: General | y--
BEvi dence: General ly

Docunent s sent between parties subsequent to signing
an agreenent are not conclusive as to the nature of the

rights acquired under the agreenent but are evi dence of
the parties' understanding of the agreenent.
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4. Gazing Permts and Li censes: Exchange of Use--
Regul ations: General | y--Tayl or G azing Act

The exi stence of a | ongstandi ng regul ati on al | ow ng
exchange-of -use agreenents inplies that it is wthin
the Departnent's authority under the Tayl or G azing
Act to exenpt grazing, in the proper circunstances,
fromthe paynent of annual fees.

APPEARANCES. S even J. Lechner, Esq., and WIliamPerry Pendl ey, Esq.,
Denver, ol orado, for Appellants; W High O R ordan, Esq., Boise, |daho,
co-counsel of record for Appellants; Donald P. Lawton, Esq., Gfice of
the Solicitor, US Departnent of the Interior, Portland, Qegon, for
the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Ral ph and Beverly Eason have appeal ed an April 22, 1994, Decision
by Administrative Law Judge Harvey C Sieitzer affirmng a My 30, 1984,
Decision by the Vale, Oegon Ostrict Manager, Bureau of Land Managenent
(BLMor the Bureau), apportioning responsibility for nai ntenance of range
i nprovenents wthin the Jackies Butte Surmer Al ot nent based upon |icensed
active preference and assigning the Easons 5 percent of the
responsibility for 15 projects and full responsibility for 4 projects. The
Easons had chal | enged BLM's Decision on the grounds that it was contrary to
a February 26, 1973, agreenent between themand BLM Fol | owi ng a hearing
held in Oitario, Oegon, on June 23-24, 1988, Judge Sieitzer issued a
Deci si on dated Decenber 30, 1988. (n appeal, this Board reversed that
Deci sion and renanded the case to the Hearings D vision because it had
required the Easons to showthat the Dstrict Manager's Deci sion was
arbitrary, capricious, or contrary to |l aw by substantial evidence, rather
than a preponderance of the evidence. Eason v. Bureau of Land Managenent,
127 I BLA 259, 261-63 (1993). n April 22, 1994, Judge Saeitzer issued the
Deci si on now bef ore the Board.

I. Qign of the Appeal

The Jackies Butte Sumrmer Al ot nent occupi es appr oxi nat el y
212,000 acres in southeastern O egon near the Idaho border. (Tr. 15.)
Its eastern and northeastern boundaries are defined by the Qwhee R ver
and the Owhee R ver Canyon, while Qooked Geek forns part of its western
boundary. The renai nder of the boundary is shared wth the Jackies Butte
Wnter Allotnent (not at issue in this appeal) and the Antel ope al | ot nent.
(Ex. 26.) Athough areas near the northeastern side of the allotnent tend
to drain northeasterly or easterly toward the Qwhee R ver, drainages in
the central area, constituting nost of the allotnent, flow northwesterly.
(Tr. 17, EX. 26.) As described at the hearing, the allotnent provides
consi derabl e forage, but grazing is limted by the anount of water
available for cattle; i.e., enough grass to support nore aninal s than were
being allowed on the allotnent, but not enough water to support additional
aninals. (Tr. 77, 171.) Beginning in the 1940's, and possi bly conti nui ng
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intothe early 1960's, BLMhad constructed reservoirs in the eastern and
northeastern portions of the allotnment, on drai nages flow ng toward the
Owhee Rver. (Tr. 77, Ex. 28.) To increase the availability of water
inthe central portion of the allotnent, BLMbegan constructing reservoirs
on the Ory Qeek and Indian Fort Qeek drainages. (Exs. 3, 4.) In

devel oping the allotnent, BLMplanned to "shift" permttees fromall ot nents
wth insufficient forage to Jackies Butte. (Tr. 79, 138, 171, Ex. 5, at
30-32, 36.)

Testinony did not identify precisely when BLMfirst becane aware that
the Easons held water rights on drainages wthin the Jackies Butte
Alotnent, but it was well aware of that fact when it was working on pl ans
for water devel opnent in the late 1960's. (Tr. 76-78, 83.) The Easons
initially filed a conplaint wth the Gegon Sate Engi neer in 1965 and by
1967 they were seeking additional grazing as conpensation for BLMuse of
their water. (Exs. 1, 2, at 9-10, 3, at 2, 5 at 28, 36, at 4.) Bureau
personnel discussed the natter wth the Easons, and negoti ati ons were
conducted prinarily by Dean Sepanek, Area Manager until Gctober or
Novenber 1972, and Marlyn Jones, Assistant DO strict Manager. (Tr. 79, 89,
132-33, 151, 173, 191.) Neither testified at the hearing.

A though nost BLMrecords of earlier neetings wth the Easons have
not survived (Tr. 153, 191-92), a series of neetings hel d during the
nonths prior to February 26, 1973, the date BLMand the Easons signed an
agreenent to resolve the matter, are docunented. n Novenber 30, 1972,
Frank Hfering, the Mal heur Gounty Vdternaster, and Jerry WIcox, Acting
Area Manager, nade presentations to the Vale Dstrict Gazing Advisory
Board. (Tr. 132; Ex. 5, at 28-32.) Hfering explained that the Easons
wanted the larger reservoirs drai ned, but he doubted that the water woul d
reach their reservoirs, except during runoff season, and stated that the
Sate Engineer was of the opinion that the water woul d be wasted. (Ex. 5,
at 28.) WIcox explained that, wth the reservoirs, the unit is short of
water and, wthout them grazing reductions would be required. 1/ (Ex. 5
at 29.) As reported in the mnutes, he discussed five alternatives:

1. Purchase the Witer Rghts. There is no guarantee the
Sate of OQegon wll approve purchase of rights.

2. Exchange Land for Vdter Rghts. Ve can exchange for
land but wth the Sate bl ock the problemis trespass. The sane
probl emwoul d exi st wth anot her bl ock.

3. Trade Wter Rghts for dass | AMs. Nothing in the
regul ations allows] this.

1/ A the hearing, BLMenpl oyee Perry estinated that the reduction woul d
have been 8,883 aninal unit nonths (AUMsS), or 64 percent of the then
available units. (Tr. 85.)
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4. Install drain tubes and collars in each reservoir to
facilitate draining the reservoir. The cost is 1 1/2 tines cost
of reservoirs and there is no guarantee there woul d be any wat er
at all.

5. Do Nothing. Speaks for itself.

(Ex. 5 at 29; see Tr. 159, 172-73.) WIcox also inforned the Board that
BLM had been negotiating wth the Easons and that:

Ral ph Eason nmay agree to let BLMbuild all the reservoirs needed
and nai ntain the present one in exchange for a 200 head |icense
for 7 nmonths in addition to what he now has. * * * The 200 head
privilege could not be dass |. If for sone reason either party
w shed to dissol ve the agreenent, the privileges would be | ost.
The Jackies Butte licensees will be asked to agree.

(Ex. 5 at 30.)

Sonetine after the neeting, WIcox and Jones had a conference cal
wth Max Li eurance, Chief of Resources in the Oegon Sate (fice and
forner Vale Dstrict Manager. (Tr. 134, 192.) WIcox testified that
Li eurance had advi sed that the AUMs be entered

on his [the Easons'] dependent property survey, which was a form
inthe case files, that lists your qualifications and your base

property, to showthe increase there as Qass 1 and just showit
as a 1400-head i ncrease and they woul d have to pay for it just

| i ke anybody el se.

(Tr. 134-35.)

n Decenber 20, 1972, WIcox and other BLMpersonnel net wth the
allotnent |icensees to discuss water devel opnent on the allotnent, granting
the Easons 1,400 AMs, and the possibility of shifting grazing fromother
allotnents. (Tr. 92-93.) A BLMnenorandumrecording the neeting reports
that Hfering was present and "presented a resune of the Eason water right
conplaints.” (Ex. 33.)

Another neeting with the |icensees was held on January 4, 1973, to
discuss: "Eason's water rights, Jackies Butte Users Agreenent to
sanction Eason's 200 AU i ncrease, and sequence of events for the Jackies
Butte unit after a trade of use is signed wth Easons." (Ex. 32, at 1.)
George Gurr, the new Vale Ostrict Manager (Tr. 168-70), started the
neeting by explaining that the district had a nunber of nanagenent probl ens
and, wthout an agreenent fromthe |icensees, grazing could lose its
priority and "enphasi s on water devel opnents and nai nt enance woul d be
dropped.” (Ex. 32, at 1.) WIcox "discussed the 200 AU i ncrease for [the]
Easons and nentioned the sequence of events for noving additional use into
the unit.” 1d. The mnutes of the neeting report that Genn Geke, one of
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the licensees, "asked if [the] Easons were satisfied wth what the BLM
offered" and that, after they responded "Yes," "WI cox explained the Trade
of Wse Agreenent.” 1d. at 1-2. Muryln Jones expl ai ned that the Q egon
Sate Witernaster woul d accept an agreenent between BLMand t he Easons
"and that it would not require input fromthe other Jackies Butte users."
Id. A sone point, BLMdistributed copies of a handwitten list of the
five options discussed wth the Gazing Advisory Board. 1d. at 1, Ex. M
Tr. 273.

WI cox reviewed the neetings wth the |icensees at a neeting of the
Gazing Advisory Board on January 10, 1973. (Ex. 39, at 1.) Apparently,
copies of a handwitten list of the five options were distributed. (Ex. N
Tr. 154, 161-62, 166.)

Athird neeting wth the allotnent |icensees was hel d on January 23,
1973, at which BLMdistributed three docunents. The first was apparently
a draft of an agreenent between the Easons and BLM See Ex. 6, at 1,
para. 4. However, there is no copy of this draft in the case file. The
second was a statenent signed by Gurr as Dstrict Manager stating that it
was BLMs policy "to satisfy Qass | denand" and that:

In viewof the Agreenent with Eason to mai ntai n and const ruct
additional water structures in the Jackies Butte Lhit, the
Bureau plans a large i nvestnent to nake avail abl e additi onal
forage in excess of the Qass | denand on the unit. However,
prior to transferring any additional use into the unit, the
Bureau of Land Managenent and the users wll work out an
acceptabl e al | ot rent nanagenent pl an and establ i sh a managenent
programfor the wld free-roamng horses.

(Ex. 7, at 2.) The third docunent stat ed:

V¢, the undersigned users of the Jackies Butte Lhit, do
not object to the Bureau of Land Managenent al |l ocating Ral ph
and Beverly Eason 1,400 AUMs of additional qualifications for
available forage in addition to their present base property
qual i fications.

In return for this consideration, [the] Easons agree to
allowthe Bureau of Land Managenent to construct and nmai ntai n as
nany water structures as may be necessary for proper nanagenent
of the Jackies Butte Lhit on which they control the water right.

In addition, [the] Easons wll so notify the Sate Engi neer
and wll interpose no further objection to Bureau of Land
Managenent construction or water use.

(Ex. 7, at 3.) After sone discussion, the allottees asked BLM per sonnel

to | eave the roomso they coul d di scuss the docunent anong t hensel ves.
(Ex. 6, at 3.) Apparently, they were concerned about the consequences of
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shifting other grazers intothe unit. (Tr. 98, 262-63, 281-82.) Wen BLM
personnel returned about 30 mnutes later, two handwitten paragraphs had
been added:

However, prior to transferring any additional use onto the
unit, the Bureau of Land Managenent and the users w il work out
an acceptabl e al | ot nent nanagenent pl an.

Any additional cattle brought into the unit, wth the
exception of the Eason AUMs wll not affect the priorities of
the present users.

(Ex. 7, at 3.) Al nenbers of the group, except Eason, signed the
nodi fi ed docunent at the neeting. (Exs. 6, at 3, 7, at 3.) Ralph Eason
was il and not present but signed after consulting his attorney.

(Tr. 278.) By nenorandumdated February 1, 1973, Lieurance, then Acting
Sate Drector, advised the Vale Ostrict Manager: "The agreenent appears
to cover the basic issue of an agreenent wth the other range users to
allowthe additional 1400 AUMs to Eason in exchange for his authorization
for the Bureau to infringe on his water right as necessary to provide
adequate water." (Ex. 38; see Tr. 178-79.)

O February 26, 1973, the Easons and BLM D strict Manager Qurr signed
t he agreenent whi ch has becone the subject of the present appeal .
Designating BLMas the first party and the Easons as the second, it
provi des:

(1) That the SEQOND PARTIES agree to permt the H RST PARTY
to construct and naintin [sic], at its ow expense, as nany water
structures and devel opnents as may be necessary for proper
nanagenent of the Jackies Butte Lhit on which the SEGOND PARTI ES
control the water right. That the water rights of the SEQOND
PARTY are on and adj acent to the Jackies Butte Lhit, Vale
Dstrict, and the HRST PARTY w shes to construct and nai ntai n
the water structures and devel opnents as nmay be necessary for
proper nmanagenent on drai nages to inprove and benefit the Jackies
Butte Lhit.

(2) The HRST PARTY, in consideration of the SEGOND
PARTIES consent to the construction and devel opnent set forth in
paragraph (1) hereof, does agree to grant the SEGOND PARTI ES
200 AMs for 7 nonths (1400 AUMSs) in addition to their present
434 Aass 1 AMs wthin the Jackies Butte Lhit.

(3) The additional 1400 AUMs above nentioned w il be
al loned after conpl etion of sufficient water devel opnent work
to benefit the Jackies Butte Lhit. It is the intention that
such work wll be conpleted on or before April 1, 1974, but in
the event for any reason said work is not conpl eted, then an
al l onance of additional AUMs w |l be nade to the SEGOND PARTY
commensurate wth the work that is conpleted by that date and
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thereafter additional allowances will be nade as work i s conpl et ed
until the full 1400 AUMs have been al |l oned; a mni numof 350 AUMs
will be allowed, April 1, 1973; 700 AUMs, April 1, 1974; 1050 ALMs,
Aoril 1, 1975; and full 1400 AMs, April 1, 1976.

(4) The additional 1400 AUMs to be allowed to the SEGOND
PARTY wthin the Jackies Butte Lhit wll be permanent as |ong as
the H RST PARTY requires water for donestic |ivestock wthin said
Jackies Butte Lhit and wll be the last allowance to be cut or
dimnished insaid Lhit; thisis atrade of use and no |icense
fee wll be charged SEGOND PARTY for said 1400 AUMs.

(5) The parties agree that an acceptabl e Al ot nent
nanagenent [sic] Pan wll stipulate turnout and gathering dates
for the Jackies Butte Lhit subject to AMP flexibility. Season of
use wthinthe Lhit wll be April 1 to Gctober 31 of each year.

(Ex. 7 (hereinafter cited as the "February 26 Agreenent”).) O March 3,
1973, Gurr issued a "Notice of Hnal Advisory Board Recomrmendation and
Decision of DOstrict Manager” incorporating the terns of the February 26
Agreenent and notifying the Easons and other affected parties of their
right to appeal. (Ex. 8; Tr. 163.)

The Easons did not appeal, and for several years the docunents rel ated
to their annual grazing authorizations |isted the AMs recei ved under the
agreenent as "trade of use" and, |ike the exchange-of-use rights they held,
were noted as incurring no charge. (BEx. 25; Tr. 39-43.) Wen Fearl M
Parker becane D strict Manager in July 1976, and | earned of the agreenent,
he questioned whether it had been wthin the Dstrict Manager's authority
to agree to its terns. (Parker Dep. at 10, 15-16.) 2/ He discussed the
agreenent wth Hfering and vari ous BLM personnel and al | ottees and sought
clarification fromthe Oegon Sate Gfice and the fice of the Regi onal
Solicitor. (Parker Dep. at 16-29, 33-34; Exs. D F, G) He believed the
agreenent to be invalid because it traded Federal grazing rights for use
of the Easons’ water rights and al |l owed grazi ng wthout paynent of grazi ng
fees. (Parker Dep. at 119, 122-23, 126-28, 161, 186, 203.) By nenorandum
dated February 28, 1977, the Qegon Sate (fice advised him

It remains the opinion of the Regional Solicitor that
there is no regulatory or statutory basis for allowng 1,400 AN
of free use in the Jackies Butte Allotnent. Therefore, you
shoul d not issue a |icense based on the agreenent for the 1,400
AM in the Jackies Butte Lhit for the 1977 grazing season. |f
unaut hori zed grazing use of the Federal range is nade wth the

2/ Atranscribed prehearing conference was held Gct. 18, 1984, at which
the parties agreed to depose Parker and Ray Mbnroe, the Sout hern Mal heur
Resource Area Manager at the tine the Decision was issued. (Prehearing
Qnf. Tr. 57.) The depositions were taken Dec. 11 and 12, 1984.
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1,400 ALMs do not take trespass or other action until such tine
as further directed by this office.

(Ex. 1.) Follow ng receipt of the nenorandum BLMdid not include the
AMs in grazing applications and |icenses issued to the Easons, although
they appear to have continued to utilize the 1,400 ALMs along with their
grazing preference. (Tr. 56; Parker Dep. at 136-37; Ex. 25; see Parker
Dep. Exs. 14, 20.)

The situation renai ned unchanged for several years as BLMatt enpt ed
to obtain an opinion fromthe Regional Solicitor. (Exs. H K Parker Dep.
Exs. 20-24, 26-27.) 1n 1980, BLMresuned listing the AUMs in billing
statenents and in 1983 the State Drector issued an admnistrative
decision authorizing the Vale Dstrict Manager "to continue to issue the
Easons a |icense and to consider their grazing use, (limted to 200 ani nal
units [AUs] and 1,400 ALMs), as a recogni zed privil ege when naki ng future
forage allocations.” (EBEx. 17; Parker Dep. at 211-12.)

In 1982, BLMrevised its policy on rangel and i nprovenents and began
to assign responsibility for mai ntenance costs to the beneficiaries as a
condition of their grazing licenses. (Tr. 21-22; Ex. 14, Encl. 1, at 6-7,
Monroe Dep. at 23-24, 58; Parker Dep. at 224-25; see Ex. Q) The Easons
refused to sign a nmai nt enance agreenent and on Noveniber 8, 1983, BLMi ssued
a proposed Deci sion inposing terns upon them 3/ (Parker Dep. at 239-40.)
In response to their protest, Parker, as DO strict Mnager, i1ssued the
May 30, 1984, Decision which was the subject of the hearing before Judge
Sneitzer. It inforned the Easons that BLMconsi dered the 1,400 ALMS to
be a "trade of use" rather than "preference.” (Ex. 29, at 2.) It noted
that they had been assigned full maintenance responsibility for the Skull
Qeek Pasture because it "is your individual use area and contai ns no wat er
projects related to the February 26, 1973 agreenent.” 1d. Regarding the
renai nder of the allotnent, the Decision stated that the Easons' share of
nai nt enance had been based upon their 719 AUMactive preference but that
BLMwoul d "undert ake your share of this nai ntenance responsibility whichis
directly related to those water projects which were devel oped i n accordance
wth the February 26, 1973 agreenent.” 1d. It also noted that the
proposed Deci sion had been nodi fied by elimnating the Jackies Butte
pi pel i ne

3/ Athough the proposed decision was part of the record at one tine
(Parker Dep. at 252), it isnot inthe files submtted to the Board.
Exhibit 24 is a proposed decision issued to Marvin Easterday, one of the
common allottees. In addition, the two Decisions BLMi ssued on My 30,
1984, separately addressing the Jackies Butte Sutmmer and Wnter Al ot nents,
acknow edge that the Easons had filed a protest and statenent of reasons
(SR on Mar. 15, 1984, but those docunents are not included in the files.
The Easons w thdrew their appeal of the Decision concerning the w nter
allotnent pursuant to stipulations between the parties. (Prehearing Gonf.
Tr. 40-43; Qder of June 6, 1985.)
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because "it is supplied froma reservoir wthin the 1973 agreenent area,”
but that the Easons woul d be responsi bl e for mai ntenance of the China Guil ch
wel | and pipeline system"which is also wthin the 1973 agreenent area, but
is ground water related.” 1d.

I1. Judge Sneitzer's Decision

After making findings of fact, Judge Saeitzer first addressed the
guestion whether the 1,400 AUMs granted by the February 26 Agreenent were
Qass 1. He noted that the agreenent does not use the term”"Qdass 1" and
noted that "[t]he reference in paragraph 4 to "trade of use' relied upon
by BLMcan as easily be construed as an alternative formof user fee (other
than noney) rather than as a separate class of AUMs." (Decision at 8.)
He concl uded that the circunstances in which the agreenent was si gned
wei ghed in favor of finding that the AUMs are dQass 1, but that doing so
woul d be "clearly contrary to the plain | anguage of the agreenent." Id.
In particular, he concluded that the 1,400 AUMMs are unlike AQass 1 AUMs
inthat the Easons do not pay grazing fees, the AUMs are not subject to
proportionate reductions in use, and "they may be cancel | ed whenever BLM
determnes it does not need the Easons' water for donestic |ivestock on
the range." Id. at 89. Judge Sieitzer also found that "labelling the
1,400 ALMs as standard dass 1 AMs, wth attendant preference rights,
is clearly contrary to the construction placed upon the agreenent by the
parties,” who "consistently treated the 1,400 A differently than the
Easons' Qass 1 AUM, excluding the fornmer, but not the latter, from
cal cul ations of the Easons' grazing preference.” 1d. at 9. Accordingly,
he hel d that the preponderance of the evidence did not support the Easons'
claimthat the 1,400 AMs are Qass 1. 1d.

Judge Sweitzer addressed two ot her issues raised in the present
appeal : the first was whether the February 26 Agreenent nade BLM
responsi bl e for mai nt enance expenses associ ated w th groundwat er st ruct ures
and structures outside the wat ersheds where the Easons' water rights
are located. oncerning this first issue, he found that the February 26
Agreenent is anbi guous and that "drai nages” in the first paragraph of the
agreenent "suggests, but does not conpel, a finding that nai ntenance of
only surface water structures is contenplated.” 1d. at 10. Judge Sieitzer
noted that only "Ms. Eason testified that the agreenent inposed this
responsi bility upon BLM and she had reached the conclusion "only after her
attorney advised her that it did so.” 1d. He concluded that the
"responsi bility was not sonething the Easons bargai ned for," but had cone
froma change in "BLMpolicy requiring BLMto assune responsi bility for
nai ntenance of all water structures” and that "Ms. Eason may have conf used
BLMpolicy at the tine wth what was intended by the agreenent.” 1d.
Judge Sweitzer held that the evidence indicated "that BLMand the Easons
were contenpl ating the construction and nai ntenance of reservoirs only."
| d.

In addition, Judge Sieitzer held that the February 26 Agreenent
did not prohibit BLMfromconstructing water structures and devel opnent s
after 1976. 1d. Appellants object to the ruling because the issue was
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not ripe and was not anong those stipul ated by the parties and addressed
by them (SR at 36-37; Tr. 4-5.) They request that it be vacated. (SR
at 10.) The BLMagrees that "the question of the construction of
additional water structures was not properly before the ALJ because it was
not part of the decision being appeal ed froni and that the ruling is
"nerely dicta." (Answer at 2 n.1.) The Appellants request is granted and
the finding i s vacat ed.

[11. Argunents

Appel  ants argue that Judge Siaeitzer erred in ruling that the
1,400 AMs are not Qass 1. They assert that "[t]he Agreenent is
anibi guous w th respect to whether the 1,400 AM are Qass 1 AUM" and,
under contract |aw shoul d be construed by exanmini ng extrinsic evidence as
tothe intent of the parties. (SORat 11.) They rely upon the testinony
of Beverly Eason that the couple intended to obtain Qass 1 AUMs. They
also argue that BLMintended for the AUMs to be dass 1. Id. at 13.
Appel lants point out that trading water rights for Qass 1 AUMs was one
of the alternatives WI cox discussed wth the Gazing Advisory Board on
Novenber 30, 1972, and they argue that his concern about whether dass 1
AMs could legally be granted were resol ved by the conference call wth
Lieurance. |d. at 14-15. They clai mthat "Lieurance advised * * * that
granting the Easons Qass 1 AUMs woul d be legal” and contend that "from
that nonent on, the BLMintended to grant the Easons Qass 1 AUM." 1d.
at 15. Appellants believe this intent was carried into the January 4
neeting wth the allottees at which "there was a verbal agreenent wth
Jackies Butte users to trade dass 1 AUM for the use of the Easons' water
rights,” the January 10 neeting wth the Gazing Advisory Board, and the
January 23 neeting at which the allottees signed their agreenent. |1d.
at 15-17.

Appel l ants present three other argunents to support their clai mthat
the parties intended the AUMs to be Qass 1. Hrst, they contend that
only dass 1 AMs could be legally granted under the regul ations in effect
in 1973 and satisfy BLMs intent to nake the agreenent legal. 1d. at 20-
23. Second, they argue that the words "in addition to" in the agreenent
indicates that the 1,400 ALMs were to be added to the Easons' Qass 1
AMs. |Id. at 23-24. Third, they argue that the second paragraph added
to the January 23, 1973, Jackies Butte Wsers Agreenent and testinony by its
signatories indicates that the other |icensees understood that the AUMs
would be Qass 1. 1d. at 24-29.

Appel l ants argue that the February 26 Agreenent is not anbi guous
inrequiring BLMto maintain "all “water structures and devel opnents.
(SSRat 30.) They note that the agreenent does not limt "water structures
and devel opnents" to surface water and argue that the agreenent "evi dences
that the parties intended for the term water structures and devel opnent s'
to apply to all water structures and devel opnents, includi ng ground wat er
structures and devel opnents, on the Jackies Butte Lhit." 1d. Appellants
further argue that, if the provision is anbi guous, Beverly Eason's
testi nony and ot her evidence establishes that the parties intended the
phr ase

145 | BLA 87

WAW Ver si on



| BLA 94- 526

to include groundwater structures and devel opnents. 1d. at 30-33.

Appel | ants, however, contend that the agreenent is "anbi guous wth respect
to whether it applies to all water structures and devel opnents" or only
"those water structures and devel opnents * * * V\hi ch are located wthin the
wat er shed on whi ch the Easons own water rights.” 1d. at 34. They believe
that Eason' s testinony establishes that the parties intended the agreenent
"to apply to all water structures and devel opnents on the Jackies Butte
Lhit." 1d. at 34-36.

The BLM def ends Judge Saeitzer's conclusion that the AUMs were not
Qass 1. It argues that the use of "in addition to" in the agreenent does
not require finding that the AMs are dass 1 because the phrase can nean
"besi des” as well as "added to." (Answer at 6.) The BLMpoints out that
the agreenent does not refer to the 1,400 AUMs as Qass 1 but "trade of
use" and argues that testinony shows that the termwas used to denon nate
a separate class of AUMs which, as defined in the agreenent, do not have
several characteristics of Qass 1 AMs. 1d. at 6-8 The BLMal so
contends that testinony shows that it had studied the possibility of
granting Qass 1 AMs, but that does not establish an agreenent that the
AMs would be dass 1. 1d. at 810. The BLMpoints out, as did Judge
Siei tzer, that subsequent billing and grazing preference statenents did not
identify the 1,400 AMs as Qass 1 and the Easons did not object or
appeal . 1d. at 11-13. Additionally, BLMargues that a 1978 Menor andum of
Agreenent (MDY between BLMand the Easons, after a | and exchange between
BLMand the Sate of Qegon, changed the Easons’' Qass 1 AUMs from434 to
719, showing that "only a fewyears after execution of the 1973 Agreenent
t he parties did not consider the 1,400 ALMs to be part of the Qass 1
privil ege. Id. at 11. The BLMal so responds to the Appel lants' argunents
concerning the testinony and other evidence. 1d. at 14-19.

In regard to mai nt enance expenses, BLMcontends that the "cl ear

wordi ng" of the first paragraph of the February 26 Agreenent is that "the
Easons are permtting the BLMto "construct and nai ntai n water structures
and devel opnents’ for nanagenent of the Jackies Butte Lhit on which the
Easons "control the water rights.'” Id. at 20. The BLMargues that "the
Agreenent was nade to resol ve the Easons' claimthat BLMwas interfering
wth their surface water rights and there is no indicationin the record
that ground V\ater was a consideration * * * " Id The BLMaI SO argues
that the phrase "proper nmanagenent on drai nages " indicates "that only the
nai nt enance of surface water structures was contenpl ated’ as does testinony
by the thesses Id. at 20-21. The BLMal so argues that it woul d have
nade no sense "to enter into an agreenent under which the Easons permtted
the BLMto build and construct structures outside their watershed since
such construction could not have been in conflict wth their water rights.”
Id. at 22. It points out that, except for Beverly Eason, the testinony
"I'ndi cated that the agreenent had not hi ng to do wth water structures and
devel opnents outside the Easons' watershed.” 1d. at 22-23.

V. Sandards of Review

As Appel lants note, the hearing before Judge Sieitzer was hel d
under section 9 of the Taylor Gazing Act, 43 US C § 315h (1994), and
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was an adj udi cation "required by statute to be determined on the record
after opportunity for an agency hearing" under 5 US C 8§ 554(a) (1994).
Eason v. Bureau of Land Managenent, supra, at 261, citing Bureau of Land
Managenent v. Eicsson, 98 IBLA 258, 263 (1987). Appellants assert that
5USC 8557(b) (1994) requires the Board "to review the decision of
Judge Sieitzer de novo" and therefore "nust accord no deference to Judge
Sneitzer's findings of fact and conclusions of law™ (SR at 8.) The
BLMdi sagrees wth the latter assertion, at least as it concerns the
Judge' s findings based upon his assessnent of the deneanor and
credibility of wtnesses who gave conflicting testinony. (Answer at 4-5,
citing Lhited Sates v. Ghartrand, 11 IBLA 194, 212, 80 |.D 408, 417
(1973).)

The Board has been del egated authority to conduct de novo review
of any appeal. lhited Sates Fsh & Wldlife Service, 72 IBLA 218, 220
(1983). Because that authority Is exercised inthis appeal, there is no
need to address the Appellants' claimthat the Board is required to do so.
Nor, given the resol ution of the issues presented below is there any need
to determne whether to defer to Judge Sieitzer's findings based upon the
deneanor and credibility of wtnesses. See Lhited Sates v. Feezor,
130 | BLA 146, 200-201 (1994).

V. dass 1 AMs

A nmajor portion of Appellant's SR addresses Appel | ant s’
contention that Judge Sieitzer erred in ruling that the AUMs granted by
the February 26 Agreenent are not Qass 1. Resolving the issue Appel | ants
rai se requires understanding the neaning of the term”"dass 1." Prior
to enactnent of the Tayl or Gazing Act on June 28, 1934, the public donai n
was used for grazing wthout restriction and wthout regul ation by the
Federal Governnent. See Buford v. Houtz, 133 US 320, 326 (1890). "[I]n
order to pronote the highest use of the public lands,” the Act authorized
the Secretary of the Interior to establish grazing districts, to "nake
provision for the protection, admnistration, regul ati on, and i nprovenent
of such grazing districts,” and to issue "permts to graze |ivestock on
such grazing districts * * * upon the paynent annual |y of reasonabl e fees."
Ch. 865, 88 1-3 48 Sat. 1269, 1269-70 (1934), codified as anended at
43 US C 88 315, 315a, 315b (1970). Section 3 of the Act requires that
"preference” in issuing grazing permts be given "to those wthin or near
a district who are | andowners engaged in the |ivestock busi ness, bona
fide occupants or settlers, or owners of water or water rights as may be
necessary to permt the proper use of |ands, water or water rights owned,
occupi ed or |eased by them* * *." Id. at 1271, codified as anended at
43 US C § 315b (1970).

G azers who had been using the Federal range were all owed until
June 28, 1938, to apply for a permt to use land wthin a grazi ng
district, although deadl ines were extended for nmany districts. 3 Fed. Reg.
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604 (Mar. 22, 1938); see 43 CF. R Part 501 (1940); 4/ Vélter K HIlis,

57 1.D 113, 115 (1940) Appllcants were required to identify their "base
property, " defined as their “[p]rivately owned or controlled |and or water
used in range livestock operations * * * for which a grazing privilege is
sought * * *." 43 CF. R 8 501.2(d) and (e) (1940). Base properties were
assi gned one of three classifications:

Qass 1. Forage | and dependent by both | ocation and use,
and full-tine prior water.

Qass 2. Forage | and dependent by use only, and full-tine
wat er .

Qass 3. Forage | and dependent by location only, and full -
tine water which otherw se would be in class 2 but whi ch was
devel oped | ater than other water servicing a part or all of the
sane area.

43 CF. R § 501.4 (1940); see Solicitor's Cp 56 1.D 62 (1937).

"Land dependent by | ocati on” vas defined as "for age land wthin or |n t he

i nedi at e nei ghbor hood of the Federal range which is so situated and of

such character that the conduct of economic |ivestock operations requires

the use of the Federal range in connection wthit." 43 CF R 8§ 501.2(h)

(1940). "Land dependent by use" was "forage | and which was used in

I'i vestock operations in connection with the sane part of the public donain,

which part is now Federal range, for any 3 years or for any 2 consecutive

years inthe 5-year period i medi atel y preceedi ng [sic] June 28, 1934
**x" 43 CF.R 8501 2(g) (1940).

[1] 4 inportance to the present appeal, "the Federal range is
not classified, but only the base properties of applicants for grazing
licenses." Estate of JJLN Wlls, 57 1.D 213, 214 (1940). Uhder the
regul atory systemestablished by the Departnent, only base property nay

4/ The regul ations undervent a series of nodifications as the Departnent
devel oped a programfor adj udicating applications and i ssuing permts. See
Brooks v. Dewar, 313 US 354, 361 (1941); EL. Gord, 64 |.D 232, 233-34
(1957). Those first promul gat ed addr essed Tssuance of t enpor ary i censes
under section 2, 43 US C 8§ 315a (1996), and | eases under section 15,
43 USC 8§ 315m(1996) See Joseph R Livingston, 56 1.D 92, 95 (1937)
For conveni ence, citations to the early regul ations are to the 1940
edition of the CF. R
5/ The statute and regul ations refer to classification based upon | and or
wat er and, except under special rule, one or the other was chosen as base
property in each grazing district. See Thomas Q nachea & Mchael P. Casey,
73 1.D 339, 346 (1966); WlliamSellas, Gazing Dec. 677, 681 (1958);
At L. Mirray, Gazing Dec. 443, 446 (1946) FHne Sheep ., 58 |.D 686,
691 (1944). Testinony at the hear i ng indicated that water vas not used as
base property in GQegon. (Tr. 71.)
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be properly described as "Aass 1," while an allottee's "preference” is
stated in terns of AUMs. A though ownership of base property was
necessary to qualify for a grazing permt, use of the property was the
basis for adjudicating the grazing "preference" awarded the applicant. See
43 CF.R 8§ 501.2(e) (1940); Public Lands Gouncil v. US Departnent of the
Interior, 929 F. Supp. 1436, 1440 (D Wo. 1996); Tr. 64-65; Mnroe Dep. at
11; Parker Dep. at 90-91, 102-03. The anount of "preference" was
"commensurate” wth the carrying capacity of the base property during the
qualifying priority period. MlLean v. Bureau of Land Managenent, 133 |IBLA
225, 232 (1995); Arthur V. Heller, 66 I.D 65 68 (1959); Janes G Brown,
65 1.0 394, 395-96 (1958). "Carrying capacity" was "[t]he anount of
natural or cultivated feed grown or produced on a given area of forage |and
in1year, neasured in aninal unit nonths,” which is defined as "[t]hat
anount of natural, cultivated, or conpl enentary feed necessary for the
conpl et e subsi stance of one cowfor a period of one nonth." 43 CF. R

8§ 501.2(i), (j) (1940); see Fne Sheep ., 58 |.D 686, 689-93 (1944).

There is no reason to doubt that the Easons intended to obtain, as
one wtness put it, "all the anenities of being part of the class 1
preference.” (Tr. at 243.) As Appellants note, Beverly Eason testified
that early in discussions wth BLM"very specifically, we said they had to
be Qass 1" and nentioned the natter at subsequent neetings. (Tr. 260,
268, 276-77.) There is al so evidence that BLMconsidered granting dass 1
AMs. The mnutes of the Novenber 30, 1972, Advisory Board neeting, the
handouts BLM presented at the neetings wth the Advi sory Board and
licensees, and Wl cox's testinony establish the point. (Exs. 5, M and N)

As described by WIcox, BLMwas concerned wth whet her any grant
of ALMs would be "legal in terns of what the regul ations al |l oned for
because nothing in the regulations * * * hit on trading of whatever, water
for grass or whatever you want to call it." (Tr. 134, 147, 149, 172-73.)
Wl cox testified that Lieurance advised entering additional dQass 1 AUMs
on the Easons' dependent property survey as part of their qualifications
for their base property. (Tr. 134-35.) The advice was practical, not
legal. 6/ 1In 1973, the regul atory definition of base property had not
changed, but its classification had been sinplified to dass 1,
dependency by use, and dass 2, dependency by location. 43 CF. R
§ 4111.2-1(b) (1972). 7/ G course, no provision allowed tradi ng "water
for grass,"

6/ Testinony indicated that BLMhad sought advice fromRley Nchols in
the Solicitor's Gficein Boise. (Tr. 94-95, 178.) He reportedy told
BLMthat it could not trade Qass 1 grazing rights for use of the water.
(Tr. 94-95, 116-17.) Nchols was deceased at the tine of the hearing
and a search of records in the Boise office failed to find any docunents
related to the case. (Tr. 135-36.) Parker stated that in 1977 he was
advised in witing by the Solicitor's Gfice that there was no authority
to issue ALMs wthout requiring paynent of grazing fees. (Parker Dep.
at 98-99, 143-44, 159, 203.) The docunent is not part of the record.
7/ "Land dependent by use" was defined as

"forage | and ot her than Federal range of such character that the
conduct of an economic |ivestock operation requires the use of the
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but Li eurance recogni zed that AUMs coul d be issued to the Easons by
sinply making thempart of their base property qualifications and
thereafter treating themlike other Qass 1 AUMs, subject to the
additional contractual provisions concerning reductions and the paynent of
grazing fees. (Tr. 135, see 43 CF. R 88 4110.0-5(k), 4111.4-3, 4115. 2-
1(k) (1972).) Nevertheless, as WIcox also testified, Lieurance "was
cautious that at sone point intine, this thing may bl ow up, blowup in
terns of the legality involved init." (Tr. 135.)

WI cox agreed that Lieurance's call had been inportant but did not
say that it had resolved BLMs concerns. (Tr. 148.) As he expl ai ned, when
he becane acting Area Manager in Qctober or Novenber of 1972, the previous
Manager had al ready reached an agreenent wth the Easons regarding the
1,400 ALMs and his job "was basically to negotiate an agreenent wth the
users of Jackies Butte on [the] Easons' agreenent." (Tr. 132; see Ex. 5,
at 30.) Hs particular concern was that the other allottees coul d appeal
any agreenent wth the Easons which called for issuing additional AUMs for
the coomon allotrment. (Tr. 92-93, 100, 132.) 8/ Pending a witten
agreenent wth the other |icensees, negotiations wth the Easons had
effectively stopped. (Tr. 144-46, 148.)

WI cox noved fromthe Vale Ostrict on Superbow Sunday 1973.
(Tr. 131-32.) At that tine he understood that, after the January 4, 1973,
neeting, "we thought basically we had themin agreenent. V¢ just hadn't
hammered out a witten one yet and gotten their signatures, but we felt
that we could get that wthin a very short tine." (Tr. 145.) Qoncerning
the Easons, he stated: "[v]erbally, we had the 1400 ALMs hammer ed out
but we still didn't have a witten one wth them" Id. Asked about "what
t hose 1400 ALMs were supposed to be," WIcox testified:

fn. 7 (continued)

Federal range in connection wth it and which, inthe “priority period,"
was used as a part of an established, pernmanent and continui ng |1 vestock
operation for any two consecutive years or for any three years of such
priority period in connection wth substantially the sane part of the
Federal range."

43 CF.R § 4110.0-5(m (1) (1972).

8/ Appellants incorrectly state that the 1,400 AUMs would result in
reductions of use by other allottees. (SORat 14 n.11.) Reductions woul d
have been required if the reservoirs could no | onger be used (Tr. 85;

Ex. 5 at 29), and the Feb. 26 Agreenent provided that the 1,400 AUMs
woul d "be al l oned after conpl etion of sufficient water devel opnent work
to benefit the Jackies Butte Lhit" and established a schedul e by which the
AMs woul d be increased commensurate with the work conpl eted. (Ex. 7,

at 1, Tr. 207.) Judge Sheitzer accepted the Appel lants' argunent: "The
trade of AUM to the Easons woul d necessitate an initial commensurate
reduction in the AUMs available to the other permttees.” (Decision

at 4.) The Decisionis nodified by striking that sentence.
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At that point intine, wen | left, the 1400 AM woul d be pai d
for. Now this wasn't an agreenent wth [the] Easons. This is
BLMs, where we thought we were. V¢ had the 1,400 AUMs. They
woul d pay for themand they woul d be d ass 1.

Q They would be pure Qass 1, just |ike any other
dass 1's?

A dass 1. Adinturnor intrade for their water.

* * * * * * *

A Yes, let ne rephrase. The 1400 AUMs, they woul d pay
for but whether it's Qass 1 or Aass 2 or whatever, as far as
what our decision was inthe Dstrict, after the input from Max
Li eurance, was still hanging there. So let ne correct nyself,
when | say it's Qass 1. It was still hanging there.

(Tr. 145-46.) WIcox al so knew that the Easons wanted sonet hing "better
than dass 1" in that they were "adanant” their 1,400 AUMs woul d be the
last to be renoved fromthe range in case of a reduction, and he recogni zed
this was different fromwhat Lieurance had recommended. (Tr. 136, 149.)

He did not renenber the Easons using the term"Qass 1," but he had not
negotiated wth them (Tr. 149-51.)

Rat her than establishing that "BLMintended to grant dass 1 AUM"
after the conference call wth Lieurance (SCRat 15), WIcox's testinony
indicates only that he believed there was a way BLM coul d i ssue Qass 1
ALM s subj ect to the paynent of grazing fees. n cross-examnation, he
stated: "You had to have sonething as far as the Bureau was concer ned
when you traded the water for the grass to nake it hal fway | egal ; and
one way of doing it issinply naking it Qass 1." (Tr. 149.) The Easons
and BLM had resol ved the nunber of AUMs to be issued, the Easons havi ng
initially wanted "consi derabl e nore than that" (Tr. 276), but a witten
agreenent had not been reached. Nor had the |icensees signed an agreenent
precluding a "blow up" challenging the legality of granting additional
AMs. Wilcox's task was to work out an agreenent wth themand
negotiations wth the Easons were suspended until he did. There is no
reason to doubt that BLMconsidered issuing Qass 1 AUMs, but WIcox had
not negotiated wth the Easons, did not know what they believed they woul d
recei ve, and knew that they wanted protections superior to dass 1.
Negotiations wth the Easons did not resune until after he noved fromthe
district and they were not conpleted until February 26.

Wl cox's testinony supports Appellants' claimthat after the January 4
neeting the Easons and BLMwere "basical ly" in agreement. 9/ (Tr. 145.)

9/ The Jan. 4 "verbal agreenent” wth the allottees that "BLMi ntended
for the AMs in the Jackies Butte Users Agreenent to be to [sic] Qass 1
Aums" (SCRat 17) has little bearing in light of the subsequently signed
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Appel | ants appear to borrowthe term"verbal agreenent” fromthe mnutes
of the January 10 neeting of the Gazing Advi sory Board which report that
Wl cox said the |icensees had "brought out a nunber of points to be

consi dered in the proposed plans for water devel opnent and shifting of use.
A signed agreenent has not been reached, although there is a verbal
agreenent as far as Ral ph Eason's 200 head privilege i s concerned. "

(Ex. 39, at 1.) Like WIlcox's testinony, the mnutes indicate only that
the |icensees had given their assent to BLMissuing 1,400 AMs, w thout
identifying the class of the AMs bei ng gi ven.

The Appel lants al so claimthat the January 23 Agreenent anong the
licensees refers to Qass 1 AUMs and required BLMto issue Qass 1 AAMs
to the Easons. In support, they rely on a handwitten list of options
distributed at the |icensees January 4 neeting. (SR at 15, Reply at 17,
Tr. 273-74.) The docunent, Exhibit M lists the five alternatives which
appear in the mnutes of the Novenber 30, 1972, G azing Advi sory Board
neeting (Ex. 5 at 28), quoted above, but wthout the coomentary. Larry
Perry, a range technician in the Gentral Resource Area, testified that the
list had been drafted in a neeting anong BLM personnel . (Tr. 76, 79, 81.)

He identified the handwiting on the first page of Exhibit 36 as Fitz
Rennebaums and the interlineated notes as WIcox's handwiting. (Tr. 82.)
The handwiting on the first page of Exhibit Mis the sane style as
Exhibit 36, wthout the interlineation, and that Exhibit appears to be
identical to Exhibit N which was al so passed out at the January 10 G azi ng
Advi sory Board neeting. Each includes as item3: "Trade Véter R ghts for
dass | AMs." 10/

Appel l ants al so argue that the second handwitten paragraph added
to the January 23 Agreenent shows that the |icensees "understood that the
1,400 AMs would be Qass 1 AM." (SRat 26.) As explained by Beverly
Eason, the |icensees understood that grazing rights transferred into the

fn. 9 (continued)
contract. See the discussion of the doctrine of integration of contracts,
17A Am Jur. Qontracts 88 396-98 (1991). The mnutes of the Jan. 4
neeting do not nention dass 1 AUMs or that an agreenent had been reached.
Instead, they state that "WI cox expl ai ned the Trade of Use agreenent."
(Ex. 32, at 2.)
10/ BLMunderstands the wording "Trade Vdter Rghts for Qass | AUMSs" to
nean that the option under consideration was to have the Easons surrender
their water rights in exchange for dass 1 AUMs and argues that, "[i]f the
Lhited Sates received no water rights fromthe Easons, then there is no
reason to conclude" that the Exhibits are "strong evi dence that the Easons
received dass 1 AUMs as preference in return.” (BLMAnswer at 16, 25-26;
see Reply at 19-20.) There was no testinony directly addressing the
neani ng of the option, but BLMs description is consistent wth the first
two options |isted, purchasing the Easons’ water rights and trading | and
for them See Tr. 81-82, 275.
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Jackies Butte Lhit would be treated on par wth theirs if reductions in
grazing were required. (Tr. 282.) The allotnent users wote the paragraph
to protect thensel ves by naking any additional AUMs transferred into the
Lhit "shifted AMSs" rather than Qass 1, so that the subsequent!|y added
AMs woul d be the first renoved if the range deteriorated, and | ess
entitled to an increase if range conditions inproved. (Tr. 282-83.) The
words "wth the exception of the Eason AUMs" were added, she expl ai ned,

so that the 1,400 ALMs being granted to the Easons woul d not be treated as
"shifted AMs." (Tr. 283.) Appellants believe that this exception shows
the |icensees understood the 1,400 AUMs were to be Qass 1. (SR at 25-
26.)

M. AWYSS

At this point it is appropriate to note that three agreenents were
entered into to resol ve the probl emwhi ch arose when BLM began
appropriating the water bel onging to the Easons for the use and benefit
of the Jackies Butte Lhit. The first was the January 23, 1973, agreenent
between BLMand the allottees wth livestock in the Jackies Butte Surmer
Alotnent (including the Easons) that, if the allottees agreed to the grant
of 1,400 ALMs to the Easons, the Easons woul d nake the water available to
all of the allottees in the Jackies Butte Lhit, and BLMwoul d undert ake
the construction of facilities necessary to convert use of that water from
irrigation farmng to cattle raising. (Ex. 7.) The parties entered into
this agreenent before the agreenent between the Easons and BLMwas
finalized because BLMand the Easons were of the opinion that no agreenent
bet ween themwas possible if the other allottees did not agree to the grant
of 1,400 ALMs in settlenent of the dispute over the BLMappropriation
of the Easons’ water. This agreenent attached certain obligations to the
AMs (to continue only as long as the water was nade avail able, and to
termnate when the water is no longer being used for |ivestock watering in
the allotnent) and granted certain priorities to the AUMs (priority over
the AMs issued to the agreeing allottees and all future allottees, and a
wai ver of the usual fees for use).

The second agreenent, entered into on February 26, 1973, has been
guot ed above at sone length. It was viewed by Beverly Eason as a side
agreenent between BLMand the Easons. In the first nunbered paragraph,
the Easons' ownership of water rights in and adjacent to the Jackies Butte
Lhit was recogni zed, and the Easons granted BLMthe right to divert and use
the water subject to those water rights. As consideration for the use of
the water, BLMagreed to grant 1,400 AUMs in addition to the Qass 1 AUMs
the Easons held in the Lhit. This agreenent inposed additional
restrictions on the 1,400 AUMs in the formof a phased-in grant of AM
use, dependent upon BLMs conpl eti on of "sufficient water devel opnent work
to benefit the Jackies Butte Lhit."

The third "agreenent” was the March 7, 1973, "Hnal Advisory Board
Recormendati on and Decision of Dstrict Manager." (BEx. 8.) This

deci sion was issued by BLMafter approval by the Gazi ng Advi sory Board,
and
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accepted and adopted nany of the terns and conditions of the January 23,
1973, agreenent between and anong the various allottees in the Jackies
Butte Lhit and the February 26, 1973, agreenent between BLMand the Easons.
In sone respects, this is the nost inportant docunent of the three. This
docunent expressed the Easons' agreenent to "inpose no further objections
to the Bureau of Land Managenent effort to construct or naintain as nany
water structures and devel opnents as may be necessary for proper nanagenent
of the Jackies Butte Lhit on drai nage on whi ch [the Easons] have an
adj udi cated water right." 1d. Inreturn for this consideration, BLM
granted 200 AU s (1,400 ALMs of forage), and agreed that "these additi onal
1,400 ALMs al l oned within the Jackies Butte Lhit wll be permanent so | ong
as the Bureau of Land Managenent requires water for donestic |ivestock
wthin the Jackies Butte Lhit. This is a trade of use and no |icense fee
w il be charged for the 1,400 AMs." Id.

The determnation regardi ng whether the AUMs granted to a particul ar
party are "Qass 1" is a legal determnation, dependent upon how the
grazing user qualifies for receipt of those AMs. The Tailor Gazing Act
aut hori zed the Departnent to issue:

permts to graze |ivestock on such grazing districts to such
bona fide settlers, residents, and other stock owners as under
his rules and regul ations are entitled to participate in the
use of the range, upon the paynent annual |y of reasonabl e fees
in each case to be fixed or determned fromtine to tine.

Ch. 865, 88 1-3, 48 Sat. 1269, 1270 (1934), codified as anended at

43 US C 88 315b (1970). UWnder the regul atory systemestablished by the
Departnent, as previously discussed, preference was awarded conmensur at e
wth the carrying capacity of the base property during the qualifying
priority period. As described by WI cox, Lieurance understood that a
practical way to grant the Easons 1,400 dass 1 AUMs woul d have been to
change thei r dependent property survey records so that the AMs woul d
becone part of their base property qualifications and tied to their
continued control of their Qass 1 base property. See 43 CF. R 8§ 4110. 0-
5(k), 4115.2-1(e)(8) (1972); Garcia v. Andrus 692 F.2d 89, 93 (9th dr.
1982); Mark X Trask, 32 IBLA 395, 398 (1977); Hllnore Ranches, 30 | BLA
282, 285 (1977); Gharles R K ppen, 61 |1.D 452 (1954).

The Easons' dependent property survey records are not part of
the record and there is no evidence that their base property
qualifications were altered to include the 1,400 AUMs. 11/ A though
Beverly

11/ Appellants argue that dass 1 AUMs coul d have | egal |y been granted
under 43 CF. R 8 4111.4-2 (1972). (SR at 20-23.) There was no
testinony that BLM considered issuing the 1,400 AUMs under the provision.
The Mar. 3, 1973, "Notice of Hnal Advisory Board Reconmendati on and
Decision of Ostrict Manager” (Ex. 8) neither nentions the regul ation nor
nakes the kind of factual findings required to apply the regulation. See
Mix Tanner, 2 IBLA 183, 78 |.D 134 (1971).
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Eason testified that Gurr had told her the 1,400 AUMs were to be "added
intoour old base dass 1 AUMs" (Tr. 268), there is limted evi dence
that the records were changed. 1n 1983, when seeking advi ce fromthe
Regional Solicitor regarding the allocation of nai ntenance responsibility,
Parker asked: "Should the 1,400 ALUMs acquired by the BLM Eason

agreenent be added to their active preference for the purpose of
determning their share of mai ntenance, or should we use regul ar active
preference by itself?" (Ex. B Parker Dep. at 233-34.) He explained that,
as District Manager, he could not treat the 1,400 AUMs as preference
wthout first allowng a protest by the other allottees and hol ding a
hearing: "The consequence of this woul d be substantial, if this was added
in the Easons' base rights. Because they woul d have a | arger base right
and their portions would be greater."” (Parker Dep. at 215.) A though
steps might have been taken to qualify the 1,400 ALMs granted to the
Easons as Qass 1 AUMs based upon thei r ownershi p of base property, the
AMs do not qualify as dass 1 AUMs for a nunber of other reasons.

The grant of the 1,400 AAMs to the Easons was in settlenent of a
di spute regarding BLM s unaut hori zed appropriation of the Easons' water
for the benefit of the Jackies Butte Lhit by construction of inpoundnents
whi ch inpeded the flowof that water, not allowng it to reach the point
of diversion and use. During the initial negotiations wth the Easons and
others, BLMdescribed the AMs it was proposing to grant to the Easons as
Qass 1 AMs, and this use of the termwas undoubtedly a maj or source of
the confusion regarding the nature of those AUMSs.

[2] Because the AUMs do not fall wthin the definition of a Qass 1
AN however, they are not dass 1 AUMs, regard ess of what the parties
nay have called them The AUMs of grazing al | onance whi ch do not appear
on dependent property survey records as part of a dass 1 base property
qgualification are not dass 1 AMs.

Looki ng to the source and the nature of those AUMs, we find the
followng attributes of those AUMs control | i ng when det er m ni ng whet her
the AMs are Qass 1 AMs:

1. The common thread running through the testinony of all
who took part in the negotiations of the various contracts is the
i dea that what was bei ng acconpl i shed was an exchange of "water
for grass.™”

2. The ALMs were not tied to a base property. They had no
relationship to the carrying capacity of a base property.

3. The ALMs have priority over all other AUMSs, includi ng
Qass 1 AMs in the event of reduction of ALMs in the Lhit.

4. The AUMs can be unilaterally cancel |l ed by BLMat
any tine. Al BLMhas to do to cancel the AUMs is to cease
to use the water owned by the Easons and nodi fy the cat chnent
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structures to allowthe flowof the water to the Easons' previous
poi nts of diversion and points of use.

5. Nolicense fee is to be charged for the use of the
f or age.

Wien these contractual rights appurtenant to the 1,400 AUMs granted to
the Easons are conpared to those features of AUMs wth a dass 1
designation, it is obvious that the Easons hold AUMMs with all of the
attributes of dass 1 AUMs and additional valuable attributes not found in
the grant of Qass 1 AMs. The classification of the AMs as dass 2
(exchange) AMs will not nullify or decrease the val ue of those rights
granted by the agreenents entered i nto between the Easons, BLMand t he

ot her grazing users.

As Judge Snaeitzer noted, a variety of subsequent docunents al so
indicate that BLMand the Easons understood that the ALMs were not
Qass 1. (Decision at 6, 9.) By letter dated March 27, 1973, BLMi nf or ned
the Easons that "[a]s agreed on February 26, 1973, you w | be authorized
50 AU s and 350 ALMs trade of use wthin the Jackies Butte Lhit in
addition to your 434 AMs dass | privileges." (Ex. 30.) For 1974 and
1975 the 1,400 ALMs were identified in the Easons' annual applications,
preference statenents, and billings as "trade of use." (Ex. 25.) In 1974
BLMi ssued, and Ral ph Eason signed, an Al otnent Managenent Fan listing
the Easons as having 62 AUs (434 AUMs) active use, 54 AUs (94 AMSs)
exchange of use, and an additional 200 AUs (1,400 ALMs) "trade of use"
for atotal of 316 AUs (1,928 AMs). (Ex. 9, at 6-8.)

Apparently BLMconputerized its grazing records sonetine in 1975.
The information printed on the "Gazing Preference Satenent and
Application” forns sent to Ral ph Eason for 1976 and 1977 identify the 1,400
AMs as "Exch/se" and state: "Your Federal range qualifications renain
as adj udi cated--434 AV active use in the Jackies Butte Lhit." (Ex. 25
Tr. 39-43.) The billing statenent for 1978 noted that "Federal range
gualifications renai n as adj udi cated--839 AUMs active use in the Jackies
Butte Lhit." (Bx. 25.) 12/ |In 1983, BLMapproved 102 additional AU s

12/ Appellants claimthat the preference statenents and billings are
"Irrel evant” because the 1,400 AUMs were characteri zed as exchange- of - use
in the conputer-generated statenents so that no charge woul d be cal cul at ed,
as woul d have been the case if they had been listed as Qass 1. (Reply
at 11.) However, there was no testinony that erroneous bills woul d be
i ssued by conputer-generated billing statenents. There was, however,
testinony that a billing statenent coul d be "prepared either by the
conputer in Denver or it can be hand prepared wthin the Dstrict Gfice.”
(Tr. 52.) Thus, any conputer-generated billing error resulting from
listing the 1,400 AMs as Qass 1 coul d have been avoi ded or corrected.
Further, the 1974 and 1975 docunents listing the AMs as "trade of use"
were not conputer generated. The Easons were free to make handwitten
changes on the conput er-generated forns and may have done so in at | east
one instance. (Ex. 25; Tr. 48, 50, 52-54.)
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for 2 weeks based upon the Easons' Qass 1 preference of 719 AUMs, but
did not grant equival ent additional AJs based upon the 1,400 AUMs granted
by the February 26 Agreenent. (Ex. 22; cf. Tr. 293.)

[3] A though docunents sent between parties subsequent to signing an
agreenent are not conclusive as to the nature of rights acquired under the
agreenent, they are evidence of the parties' understandi ng of the
agreenent. Wth regard to the February 26 Agreenent, Judge Saeitzer
correctly accepted the subsequent docunents as evidence that the parties
understood that the 1,400 AUMs were not dass 1. (Decision at 8-9
(quoting 17A Am Jur. Qontracts 8§ 357 (1991)).) Appellants argue that they
had no reason "to object to how BLMcharacterized the 1,400 AUMs" because
the billing statenents note that "[t]he AUMs shown on this |icense are for
admni strative purposes only." (Reply at 16.) A though the descriptions
of the AUMs were not |egally binding, the docunents did serve to inform
Appel lants that BLMdid not identify the 1,400 AMMs as Qass 1 on BLM
records. Mre significantly, the 1983 authorization for additional grazing
did not give credit for the 1,400 AUMs. onsequently, the docunents
evi dence that BLMand the Easons did not consider the 1,400 ALMs to be
dass 1.

Shortly after BLMhad acquired the Skull Geek Pasture in an exchange
wth the Sate of Gegon, Ral ph Eason signed an MDA confirming that he
held 719 AUMs in the Jackies Butte GCormon Al lotnent and 120 ALMs in the
Jackies Butte Wnter Range Allotnent. (Ex. 10; Answer at 11.) The
Appel l ants charge that "BLMdel iberately msinterprets the MDA and t he
events surrounding the signing thereof.” (Reply at 7.) They assert that
inaJanuary 16, 1978, letter to BLM they "noted that the MA nade no
reference to the 1,400 AUM" and "advi sed the BLMthat they assuned t hat
the BLMbel i eved the Agreenent was sel f-executing, i.e., a license."”
(Reply at 9.) Appellants argue that, by signing the MA after receiving
the letter, "BLMnecessarily agreed that the Agreenent was a |icense" and
therefore the omssion of the AMs fromthe MA "does not nean that the
parties did not intend for the 1,400 AUMs to be Qass 1 AM." (Reply
at 9-10.)

The argunent misrepresents the Easons' letter. The letter is a
cover letter returning both the MA and the Easons' annual application for
agrazing license. See Tr. 51-52; 43 CF. R 8§ 4115.2-1(a) (1972). The
Easons first pointed out that "the right to which we are entitled pursuant
to our agreenent of February 26, 1973 is not reflected in the prospective
grazing schene or the application.” (Ex. 11 (enphasis supplied).) They
then stated: "V¢ assune you bel i eve the agreenent of February 26, 1973
is self-executing, a separate reference to it or the right conferred by
it need not be reflected in the application and for this reason the
application does not do so." 1d. (enphasis supplied). A though "license"
is not defined in the regulations, the termhas | ong been used to refer to
an annual authorization to graze a specific nunber of aninals in a
specified area during a grazing season. See Tr. 35-36, 52-53; Mnroe Dep.
at 46-47;, Parker Dep. at 138; 43 CF.R 8§ 501.1(c) (1940); 43 CF.R
§ 4112.3-1(a) (1972); E L. Gord, 64 1.D 232, 238 (1957); Aford Roos,
57 1.D 8, 10 (1938). The Easons' cover letter does not assert that the
February 26
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Agreenent is a "license" and "sel f-executing" does not nean the sane as
“license." See, e.g., Lhited Sates v. Locke, 471 US 84, 100 (1985). n
its face, the assertion that the February 26 Agreenent was "sel f - execut i ng"
did not pertaintothe MA FRather, it was a statenent that the Easons'
annual license did not need to include the 1,400 ALMs in order to utilize
themw thout trespass. 13/

The MDA provides: "It is hereby agreed that the carrying capacities
of these Sate |ands be converted to active Qass 1 privileges as stated in
the policy between the two agencies dated January 9, 1974. The above naned
licensee s past privileges have been.” (Ex. 10.) It lists the Easons as
havi ng had 314 AUMs Active Wse in the Jackies Butte Gormon Wse Al ot nent
and 120 AAMs in the Wnter Alotnent and states that "[i]t is agreed that
the above privil eges be changed to" 719 AUMs in the Cormon Wse Al | ot nent
and 120 AMs in the Wnter Alotnent. |d. Watever the Easons neant by
the "sel f-executing," they neither described the 1,400 AUMs as dass 1 nor
asserted that they shoul d have been added to their 719 Qass 1 AMSs.
onsequent |y, the fact the AUMs were not included indicates that the
parties did not consider the 1,400 AMs to be dass 1.

[4] The legal question raised by the provision that "this is a
trade of use and no license fee will be charged” is whether it was wthin
the authority granted the Departnent by the Taylor Gazing Act. The Act
appears to condition a grazing permt "upon the paynent annual |y of
reasonabl e fees in each case to be fixed or determned fromtine to tine."

The regulations simlarly provided that "[f]ees wll be charged for the
grazing of all livestock on public lands at a rate per aninal unit nonth,
except that no fee wll be charged for a free-use license.” 43 CF.R
§ 4115.2-1(k) (1972). As the parties note, however, the regul ations all ow
exchange-of - use agreenents in which grazing rights are granted for Federal
| ands in exchange for BLM"nanagenent and control of [interspersed] non-
Federal |and" wthout paynent of grazing fees. 43 CF R § 4115.2-1(h)
(1972). The | ongstandi ng exi stence of the regulation inplies that it is
wthin the Departnent's authority to exenpt a grazing authorization from
"the paynent annual |y of reasonabl e fees" in exchange for other val ue
received. See 20 Fed. Reg. 9912, 9914 (Dec. 23, 1955). 14/

13/ As Appel | ants acknow edge el sewhere, the obvi ous reason the
application did not nention the 1,400 AUMs is that the Oegon Sate
Gfice's Feb. 28, 1977, nenorandumhad instructed the local BLMofficial s
not to issue a license based upon the agreenent. (Ex. |; Parker Dep.

at 135-38; see Reply at 13 n.16.) It is equally apparent that BLMdid not
respond after receiving the | etter because the nenorandumal so directed
that a trespass action not be initiated (Ex. 1.)

14/ Exchange- of -use arrangenents have been nade in a variety of
circunstances. See, e.g., Harold J. Heath, 73 I BLA 147, 148 (1983)
(exchange-of -use |icense issued for Rats Nest Allotnent for private | and
and state lease in Shares Basin Allotnent); David Abel, 78 1.D 86, 89, 98-
99 (1971) (oral agreenent to "trade the use of land which he ows in the
Gentral -K-Henry allotnent” for use of land in the South-K-Henry al | ot nent
and "the use of a reservoir which he owns in the North-K-Henry al | ot nent
for alicense to graze 10 cattle for 8 nonths in the Sout h-K-Henry
allotnment").
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As previously stated, there is no reason to doubt that the Easons
initially intended to obtain Qass 1 AMs and that BLMconsi dered granting
Qass 1 AMs. The 1,400 ALMs the Easons bargai ned for and recei ved do
not arise fromthe Easons' base property qualifications and have
characteristics which preclude themfrombeing dass 1. They wll continue
so long as BLMuses the water, subject to Easons' water rights for grazing
wthin the Jackies Butte Allotnent; they are not subject to regul ations
governing reductions in dass 1 usage, but are "the last allowance to be
cut or dimnished;"” and they are not subject to a license fee. Testinony
by WIcox, Perry, and Beverly Eason establishes that the Easons sought to
obtain these features for the AUMs they were to receive. By agreei ng
to them neither BLMnor the Easons intended for the AUMs to be Qass 1.
To hol d, as Appel | ants suggest, that the AMs are dass 1 despite the
features negotiated by the parties (SIRat 6 and n.6; Reply at 20 n. 26)
woul d be an exercise in pure nomnalism Rather, the parties arrived at
an arrangenent which they denomnated in the February 26 Agreenent, and
subsequently referred to as, a "trade of use." 15/ Judge Sieitzer's
conclusion that the 1,400 AUMs are not Qass 1 is affirned.

M. Mintenance

The May 30, 1984, BLM Deci sion assigns the Easons responsibility for
their aliquot share of the cost of mai ntenance of the surface water
devel opnent structures wthin the Jackies Butte Lhit, but agrees to pay
their share of the cost of nai ntenance of the structures in the watersheds
on which they hold water rights as an obligation arising fromthe
February 26 Agreenent. The Easons contend that the agreenent requires BLM
to pay their share of maintenance for all of the water structures and
devel opnents in the Jackies Butte Lhit, including the China Qul ch well and
pi pel i ne system which are groundwater-rel ated structures, and for
structures and devel opnents out si de the wat ersheds in which they hol d wat er
rights. 16/

15/ Appellants suggest that "a review of the whole clause, "thisis a
trade of use and no license fee will be charged * * *' indicates that the
phrase "trade of use' denotes an alternative formof user fee (i.e., other
than noney), as opposed to a separate class of AMs." (Reply at 4.) The
argunent derives fromJudge Sneitzer's finding that "trade of use" coul d
"as easily be construed as an alternative formof user fee." (Decision

at 8) Hs conclusion was that, because "trade of use" coul d describe a
user fee, it did not necessarily identify a class of AUMs and, therefore,
the Qass 1 issue could not be resol ved based upon the plai n | anguage of
the agreenent. He was correct. The clause is in the conjunctive. ke of
the Easons's water as a "user fee" neither precludes the AMs frombei ng
described as a "trade of use" nor requires that they be dass 1.

16/ In their Reply, Appellants cla mthat BLMshoul d not have assi gned

t hem nai nt enance responsi bility for areas outside the Skull Geek Pasture
based on their 719 ALMacti ve preference, because 405 of those ALMs are
for the kull Qeek Pasture. (Reply at 29-30.) They acknow edge they have
not previously raised the issue, but state they "were unaware of this issue
until recently"” and that the matter is "reprehensi bl e" and "denonstrates
that the BLMhas a history of acting in an arbitrary and capri ci ous nmanner
towards the Easons.” 1d. at 30 n.35. Appellants do not expl ai n why they

145 I BLA 101

WAW Ver si on



| BLA 94- 526

For convenience, we wll set out the provision in the February 26
Agreenent giving rise to this controversy. Designating BLMas the first
party and the Easons as the second, it provides:

(1) That the SEQOND PARTIES agree to permt the H RST
PARTY to construct and maintin [sic], at its own expense, as nany
water structures and devel opnents as may be necessary for proper
nanagenent of the Jackies Butte Lhit on which the SEGOND PARTI ES
control the water right. That the water rights of the SEQOND
PARTY are on and adj acent to the Jackies Butte Lhit, Vale
Dstrict, and the HRST PARTY w shes to construct and nai ntai n
the water structures and devel opnents as nmay be necessary for
proper nanagenent on drai nages to inprove and benefit the Jackies
Butte Lhit.

Appel  ants' argunents about the provision are inconsistent. They
guote a portion of the first sentence and naintain that it i s unanbi guous
and "BLMnust naintain all "water structures and devel opnents.'" (SR
at 30; Reply at 21.) A though Appellants do not identify any specific
word or phrase, they al so argue that "[t]he Agreenent i s anbi guous wth
respect to whether it applies to all water structures and devel opnent s
on the Jackies Butte Lhit, or whether it applies only to those water
structures and devel opnents * * * which are | ocated w thin the wat ershed
on which the Easons own water rights.” (SORat 34.) Mintenance is
nentioned only in the first paragraph of the agreenent. Its specific words
and phrases cannot be bot h anbi guous and unanbi guous. |If the terns are
pl ai n and unanbi guous, there is no basis on which to refer to extrinsic
evi dence to construe its neaning. 17A An Jur. ontracts 8§ 337 (1991).

V¢ do not agree with the Easons' conclusion that the first sentence
i s anbi guous, but cone to a conclusion very close to that advanced by the
Easons. The first sentence identifies the action the Easons took by
signing the agreenent, i.e., they "agree[d] to permt"” BLMto undertake
certain activities. It defines those activities which BLMis
contenpl ating, i.e., BLMwould "construct and maintain * * * water
structures and devel opnents as may be necessary for proper nanagenent of
the Jackies Butte Lhit" and then recogni zes that the Easons' control water
rights in the Jackies Butte Lhit. 1d. (enphasis supplied). The second
sent ence recogni zes and accepts the fact that the Easons' ownership of the
wat er bei ng diverted and used by

fn. 16 (conti nued)

bel i eve the cal cul ati on was erroneous and "reprehensible.” Their assertion
that BLMwas arbitrary and capricious appears to rest upon a belief that
"nowhere in the other Jackies Butte users' cooperative agreenents is it
reflected that they were assi gned mai nt enance responsi bility based upon
their active preference.” 1d. at 29 n.33. The assertion ignores clear

evi dence that BLMassi gned nai nt enance on the basis of active grazing
preference. (Tr. 22, 24, 26-27, Mnroe Dep. at 27; Ex. 29, Attach. B)

The i ssue was not anong those stipul ated by the parties, and thus has not
been addressed by BLM
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BLMin the Jackies Butte Lhit arises fromthe Easons' appropriation of that
water both "on and adjacent to the Jackies Butte Lhit." It al so recognizes
that BLMhas the right to "construct and nai ntain the water structures and
devel opnents as may be necessary for proper nanagenent on drai nages to

i nprove and benefit the Jackies Butte Lhit" and it will not be limted by
the terns of the agreenent to structures and devel opnents that wll benefit
that portion of the Lhit containing the drai nages feeding the water to the
Easons' water rights. The domnant phrase running throughout the first
paragraph (and the agreenent as a whole) is "the Jackies Butte Lhit."

The Easons' power to restrict the construction of water structures
derived fromtheir water rights, and they did not have the authority to
grant (or deny) permission to construct and naintain water structures and
devel opnents that woul d appropriate water other than the water subject to
their water rights. The agreenent expresses recognition of the fact that
the Easons held water rights on only a portion of the Jackies Butte Lhit.
The | anguage of paragraph (1) was intended to recogni ze BLMauthority to
construct any structure or facility to inpound or divert the Easons' water
for any purpose that wll benefit the Lhit as a whol e, not just that
portion of the Lhit that is subject to the Easons' water rights.

Recogni zing the authority to construct structures anywhere in the Lhit, it
follows that agreenent al so provides that water structures and facilities
w il be constructed and maintained at no cost to the Easons (at |east as
far as their 1,400 AUMs are concer ned).

V¢ tenper our judgenent wth the know edge of the scope of devel opnent
that the parties had in mind when they entered into the agreenent. As
nentioned earlier, in the 1960's the Jackies Butte Lhit had nore grass than
water. The Bureau becane aware that the Easons held water rights on
drai nages in the Jackies Butte Allotnent in the 1960' s whil e working on
plans for water devel opnent for the Lhit. (Tr. 76-78, 83.) The Easons
initially filed a conplaint wth the Gegon Sate Engi neer in 1965 and by
1967 they were seeking additional grazing in conpensation for use of the
water. Wen the final stages of the agreenents were bei ng negotiated, BLM
was in the final stages of drafting a planni ng docunent, which included a
detailed listing of the water devel opnent facilities and structures it
t hen deened necessary for opti numsustai ned yi el d use of the Jackies Butte
Lhit. That planning is set out in the 1974 docunent entitled "A | ot nent
Managenent F an, Jackies Butte Lhit." (Ex. 9.) Fomthe testinony of BLM
enpl oyees responsi bl e for that planning, the users who woul d benefit from
the i nprovenents, and the Easons, whose water was necessary to carry out
the pl anned wat er devel opnent, and fromthe Exhibits presented during the
hearing, we conclude that the identity of the facilities and structures
deened necessary when the agreenents were signed was well known. This is
reflected in the detail of the provision of the February 26 Agreenent
calling for the phasing in of the ALMs granted to the Easons. Qur
conclusion regarding the facilities and structures to be constructed and
nai ntai ned w thout cost to the Easons is limted to those structures and
facilities listed in the "Alotnment Managenent F an, Jackies Butte Lhit."

Ve further tenper our holding in recognition that the agreenent is
only applicable to the 1,400 AUMs subject to the February 1973 Agreenent.
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The bal ance of the AUMs assigned to the Easons are Qass 1 AUMs and the
Easons are responsible for their aliquot share of the nai nt enance costs,
based upon those AUMs, and for their proportionate share of the cost of
nai nt enance of other facilities and structures. 17/

Judge Sneitzer's finding that the first paragraph of the agreenent is
anbi guous is reversed. Hs findings that the agreenent does not require
BLMto pay the Easons' share of mai ntenance for groundwater-rel ated
structures and devel opnents and for structures and devel opnents outsi de the
wat er sheds where they hold water rights are reversed to the extent
i nconsi stent wth this Deci sion.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, the April 22,
1994, Decision by Admnistrative Law Judge Sieitzer is affirned in part
as nodified, vacated in part, and reversed in part.

Janes P. Terry
Admini strative Judge

| concur:

RW Milen
Admini strative Judge

17/ Beverly Eason recogni zed this responsi bility when she stated that the
Easons were responsi bl e for their share of fence nai nt enance costs based
upon their total AUMownership, including the 1,400 AMs. (Tr. at 292
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